Calendar Item #2

April 26, 2004

WHEREAS:
The City of Cambridge is the owner of a certain public way in Cambridge known as Hingham Street; and

WHEREAS:
The City Council voted on October 27, 2003 to adopt a substitute zoning petition to rezone areas in the Riverside neighborhood of Cambridge incorporating a Letter of Commitment from Harvard University.  The Letter of Commitment was submitted to the City Council together with the substitute zoning petition in connection with the Riverside rezoning process; and  

WHEREAS:
The City Council voted on October 27, 2003 to amend the Zoning Ordinance in accordance with the substitute petition and the Letter of Commitment, which references commitments and conditions on the part of both Harvard University and the City of Cambridge in connection with Harvard’s proposed use of property on two lots located on Memorial Drive, both of which are adjacent to and on either side of a portion of Hingham Street; and  

WHEREAS:
Among other commitments and conditions referenced in the Letter of Commitment, Section B provides for the City to grant Harvard a perpetual subsurface easement under a portion of Hingham Street allowing Harvard to construct, use, operate, maintain, repair and replace an underground parking garage structure that will extend under Hingham Street, that will not to interfere with the utilities in Hingham Street as they may be relocated by Harvard, and to construct ramps and curb cuts needed to access and use the garage; and

WHEREAS:
The grant to Harvard of a subsurface easement under a portion of Hingham Street is intended to implement those terms and conditions contained in the Letter of Commitment that are applicable to the grant of rights and easements for the construction of said parking garage structure.  The easement area is to be comprised of a subsurface area under Hingham Street as described and depicted in the draft easement submitted to and approved by the City Council, as amended, on this date; and

WHEREAS:
Pursuant to the Municipal Code of the City of Cambridge, Section 2.110.010, which regulates the disposition of City property, a request has been made to approve the grant of a subsurface easement under a portion of Hingham Street and a request under Section 2.110.010G has been made to diminish that process; and

WHEREAS:
On March 15, 2004, the City Council voted to approve the request to diminish said process; now therefore be it

ORDERED:
That the City Council hereby approves and authorizes the City Manager to grant a subsurface easement under a portion of Hingham Street to Harvard in substantially the form of the draft easement submitted to the City Council as amended and approved by the City Council on this date. 
 






In City Council April 26, 2004.






Adopted by a yea and nay vote:-






Yeas 8; Nays 0; Absent 1.






Attest:- D. Margaret Drury, City Clerk






A true copy;






ATTEST:-









D. Margaret Drury








     City Clerk

ORIGINAL EASEMENT


This Easement is granted by the City of Cambridge, a municipal corporation with an address at City Hall, 795 Massachusetts Avenue, Cambridge, Massachusetts 02139 (the “City”), to Harvard University, founded in 1636, being an educational and charitable corporation established under the Harvard Charter of 1650 from the General Court of the Massachusetts Bay Colony, whose corporate name is “President and Fellows of Harvard College,” having an address of c/o General Counsel’s Office, Holyoke Center, Suite 980, 1350 Massachusetts Avenue, Cambridge, Massachusetts, 02138 ( “Harvard”).


Reference is made to the following facts: 

A.
On October 27, 2003, the Cambridge City Council voted to adopt a substitute petition to rezone areas in the Riverside neighborhood of Cambridge together with a Letter of Commitment from Harvard.  The Letter of Commitment was submitted to the City Council together with the substitute zoning petition in connection with the Riverside rezoning process.  The City Council voted to amend the Zoning Ordinance in accordance with the substitute petition and the Letter of Commitment, which references commitments and conditions on the part of both Harvard and the City in connection with Harvard’s proposed use of Area 1 under the zoning amendment.  


B.
Among other commitments and conditions referenced in the Letter of Commitment, Section B provides for the City to grant to Harvard a perpetual easement allowing Harvard to construct, use, operate, maintain, repair and replace an underground parking garage structure (“Garage Structure”) that will extend under Hingham Street, a public way owned by the City of Cambridge, so that Harvard may construct such a garage under Hingham Street, and to construct ramps and curb cuts needed to access and use the garage.

C.  Harvard is the owner of certain property bounded southerly by Hingham Street, westerly by Memorial Drive, northerly by Akron Street, and easterly by Banks Street, as it may be improved from time to time (“Harvard Land North”), and certain other land bounded northerly by Hingham Street, westerly by Memorial Drive, southerly by Western Avenue, and easterly by land of others known as and now numbered, 870 Memorial Drive, Cambridge, Massachusetts, as it may be improved from time to time, (“Harvard Land South”).

D.  This Easement is intended to implement those terms and conditions contained in the Letter of Commitment that are applicable to the grant of rights and easements for the construction of said Garage Structure.  The easement area shall be comprised of that subsurface area in Hingham Street bounded by Harvard Land North, Banks Street, Harvard Land South, and Memorial Drive at a depth of not less than xxx feet from the surface of Hingham Street or as otherwise approved by the City and shown as “Garage Easement Area” (“Garage Easement Area”) on a Plan of Land dated ___________, 2004, prepared by R.E. Cameron & Associates, captioned “_________________,” (“Garage Easement Plan”), which is attached hereto and recorded herewith.

Accordingly, in consideration of Harvard’s obligations set forth herein and in the Letter of Commitment, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledge, the City hereby agrees as follows: 

1.
The City hereby grants to Harvard, as appurtenant to Harvard Land North and Harvard Land South abutting Hingham Street, upon and subject to the terms of this Easement, to the fullest extent that the City can grant or consent to the same, the perpetual non-exclusive rights and easements to construct and install a subsurface Garage Structure in the Garage Easement Area, and the perpetual, exclusive rights and easements to occupy and to have access to and from the Garage Easement Area, said rights, and easements being granted for the purposes of the construction, reconstruction, installation, reinstallation, maintenance, repair, replacement, improvement, occupancy, and use of a Garage Structure containing (i) a parking garage  and access on foot and by vehicle thereto, (ii) utility, telecommunications, and other infrastructure connections between Harvard Land North and Harvard Land South, or serving uses within the Garage Structure, and (iii) all facilities, features, or fixtures appurtenant thereto.  Within 120 days of the Completion of Construction of the Garage Structure (as such time period may be extended by mutual consent of the parties), Harvard shall cause a new plan to be prepared, in recordable form, certified by a registered engineer or land surveyor (the “As-Built Plan”), showing the exact dimensions and location of the Garage Structure as constructed, the Garage Easement Area, and to the extent not part of the Garage Structure, access ways to the Garage Structure.  Harvard shall deliver the As-Built Plan to the City in print, mylar, and digital format compatible with the City’s GIS system, and the recordation of the As-Built Plan shall establish the permanent location of the Garage Easement Area.  Within thirty (30) days thereafter Harvard and the City agree to execute and record with the Middlesex County (South) District Registry of Deeds or, if applicable, the Middlesex County (South) Registry of the Land Court an amendment to this Easement consisting of that “As-Built” description of the constructed Garage Structure, and that “As-Built” description shall replace and supersede the description of the Garage Easement Area in this Easement.  The Garage Structure shall be solely the property of Harvard, and the general public shall have no rights in or to the Garage Structure, the Garage Easement Area, or the use thereof. This conveyance is subject to easement rights of record held by persons other than Harvard or the City.  As to any easement rights of record held by the City, the same are hereby modified to permit the non-exclusive use and enjoyment by Harvard of the easement hereby granted.

2.
The City excepts and reserves the fee in Hingham Street and the nonexclusive right (along with the rights of others legally entitled) to use the land above the Garage Easement Area for the support, maintenance, and use by the City and the general public of Hingham Street, for the placement and maintenance of public or private utilities, and for any other purposes consistent with a public way in the City or City-owned property that are not inconsistent with the provisions of this Easement, provided that the use of any of these areas shall not unreasonably interfere with Harvard’s use, occupancy, or quiet enjoyment of the Garage Easement Area and the Garage Structure, or any other improvements made in the Garage Easement Area pursuant to this Easement, and further provided that upon Completion of  Construction (defined below) of the Garage Structure and restoration of the portion of Hingham Street above and adjacent to the Garage Easement Area, the City shall be responsible for and shall incur all costs associated with the maintenance of that portion of Hingham Street, including any City-owned public utilities placed thereunder, and further provided that any license, permit, or other approval granted by the City allowing any other private person or entity to use the land above or below the Garage Easement Area, for the placement of private utilities or otherwise, shall prohibit said person or entity from interfering with Harvard’s use, occupancy, or quiet enjoyment of the Garage Easement Area or any permitted improvements, including the Garage Structure, made therein.  In consultation with the City, Harvard may relocate any surface or subsurface utilities in or under Hingham Street owned or maintained by the City at Harvard’s sole cost and expense from time to time as needed for the exercise of rights under this Easement.

3. 
In exercising Harvard’s rights hereunder, and in making use of the rights and easements granted hereunder, Harvard shall comply with all applicable laws, ordinances, regulations, rules, and orders of all governmental bodies having jurisdiction.  This Easement does not relieve Harvard from the obligation to obtain from the City’s Inspectional Services Department, Department of Public Works, or any other City agency or department having jurisdiction, such permits, licenses, or approvals as may be reasonably required by law or regulation for the opening or reopening of Hingham Street, or the construction, reconstruction, installation, reinstallation, maintenance, repair, replacement, improvement, occupancy, or use of the Garage Structure.  Upon Completion of Construction (defined below) Harvard shall restore the surface of Hingham Street to substantially the condition thereof existing prior to any disturbance by Harvard.  Harvard shall carry out any maintenance, repair, construction, alteration or improvement work undertaken in Hingham Street and the Garage Easement Area in a good and workmanlike manner and shall maintain all utilities and other improvements in Hingham Street and the Garage Easement Area in good and safe condition and repair during such time of maintenance, repair, construction, alteration, or improvement work and shall, in the event of any damage or disturbance resulting from the exercise of rights hereunder by Harvard, restore any utilities, other improvements or areas damaged or disturbed to substantially the condition in which they were immediately prior to such damage or disturbance.  Harvard hereby agrees to indemnify, defend and hold harmless the City, and the employees, servants, licensees or agents of the City, from and against any loss, cost, damage, suit, or claim, to the extent arising out of any action or work undertaken by Harvard, or any officer, director, agent or employee of Harvard, in Hingham Street and the Garage Easement Area in connection with Harvard’s actions undertaken pursuant to the grant of this Easement.

4.
The rights and easements granted herein to Harvard shall be appurtenant to Harvard Land North and Harvard Land South, and to Harvard and the tenants, lessees, licensees and lawful occupants of and visitors to, from time to time, Harvard Land North and Harvard Land South, but the same is not intended to create nor shall it be construed as creating any rights in or for the benefit of the general public.

5.
As used herein, the terms “City” and “Harvard” shall include their respective successors and assigns in title (including mortgagees) where the context so permits, and the provisions hereof shall be covenants running with the land and shall be binding upon and inure to the benefit of the parties hereto and those claiming title to or interest in Harvard Land North, Harvard Land South, the Garage Easement Area, and/or the land above the Garage Easement Area by, through, or under them.

6.
There shall be no merger of the easements, rights, or obligations created herein with the fee title to any of the properties, notwithstanding that the properties may be owned or leased by, or mortgaged to or leased to, the same person or persons or entities benefited or burdened hereby.  If for any reason there is a claim established by any person, agency, or other entity that the easement granted herein is ineffective by reason of the fact that (a) there has not been a valid taking by the City of Cambridge of either the fee or an easement to create what now is known as Hingham Street or (b) Harvard is the owner of the fee in Harvard Land North and Harvard Land South, the land abutting the currently existing strip of land used as Hingham Street above and adjacent to the Garage Easement Area, then in confirmation of Harvard’s rights hereunder, and not in limitation thereof, the City also grants a license to Harvard for such rights, such license to be on the same terms and conditions as the easement granted herein.

7.
This Easement and the terms and conditions hereof may not be changed, waived, discharged, or terminated other than by a written instrument or instruments, duly signed by the parties hereto, and duly recorded in the Middlesex County (South) District Registry of Deeds or, if applicable, the Middlesex County (South) Registry of the Land Court.

8.
If Harvard fails to construct the Garage Structure in connection with the development on Harvard Land North and Harvard Land South as contemplated by the provisions of the Riverside rezoning and the Letter of Commitment, then the City shall have the right to terminate this Easement and all of the rights of Harvard thereunder.  The completion of all work involving the construction of the Garage Structure and the restoration of Hingham Street as evidenced by a final certificate of occupancy issued by the City (“Completion of Construction”) shall be deemed to conclusively establish such construction of the Garage Structure for the purposes of the preceding sentence.

9.
By its acceptance and recording of this Easement, Harvard agrees to be bound by the terms and conditions thereof.

10.
If any term or provision of this Easement or the application thereof to any party or circumstance shall to any extent be determined to be invalid or unenforceable, the remaining provisions hereof, or the application of such term or provision to parties or circumstances other than those as to which it is held invalid or unenforceable, shall not be effected thereby, and each term and provision hereof shall be valid and shall be enforced to the fullest extent permitted by law.  The provisions hereof shall run with the land described herein and shall be binding upon and inure to the benefit of the City and Harvard and their respective successors and assigns.

The City of Cambridge has caused this instrument to be signed under seal, acknowledged and delivered in its name and on its behalf by Robert W. Healy, its City Manager, this ___ day of _____, 2004.






CITY OF CAMBRIDGE, 






By:
__________________________







Robert W. Healy, City Manager

Hereunto duly authorized

Approved as to form:

____________________________

City Solicitor 

Accepted by:

PRESIDENT AND FELLOWS OF HARVARD COLLEGE,

____________________________

By:

Date:________________________

AMENDED EASEMENT


This Easement is granted by the City of Cambridge, a municipal corporation with an address at City Hall, 795 Massachusetts Avenue, Cambridge, Massachusetts 02139 (the “City”), to Harvard University, founded in 1636, being an educational and charitable corporation established under the Harvard Charter of 1650 from the General Court of the Massachusetts Bay Colony, whose corporate name is “President and Fellows of Harvard College,” having an address of c/o General Counsel’s Office, Holyoke Center, Suite 980, 1350 Massachusetts Avenue, Cambridge, Massachusetts, 02138 ( “Harvard”).


Reference is made to the following facts: 

A.
On October 27, 2003, the Cambridge City Council voted to adopt a substitute petition to rezone areas in the Riverside neighborhood of Cambridge together with a Letter of Commitment from Harvard.  The Letter of Commitment was submitted to the City Council together with the substitute zoning petition in connection with the Riverside rezoning process.  The City Council voted to amend the Zoning Ordinance in accordance with the substitute petition and the Letter of Commitment, which references commitments and conditions on the part of both Harvard and the City in connection with Harvard’s proposed use of Area 1 under the zoning amendment.  


B.
Among other commitments and conditions referenced in the Letter of Commitment, Section B provides for the City to grant to Harvard a perpetual easement allowing Harvard to construct, use, operate, maintain, repair and replace an underground parking garage structure (“Garage Structure”) that will extend under Hingham Street, a public way owned by the City of Cambridge, so that Harvard may construct such a garage under Hingham Street, and to construct ramps and curb cuts needed to access and use the garage.

C.  Harvard is the owner of certain property bounded southerly by Hingham Street, westerly by Memorial Drive, northerly by Akron Street, and easterly by Banks Street, as it may be improved from time to time (“Harvard Land North”), and certain other land bounded northerly by Hingham Street, westerly by Memorial Drive, southerly by Western Avenue, and easterly by land of others known as and now numbered, 870 Memorial Drive, Cambridge, Massachusetts, as it may be improved from time to time, (“Harvard Land South”).

D.  This Easement is intended to implement those terms and conditions contained in the Letter of Commitment that are applicable to the grant of rights and easements for the construction of said Garage Structure.  The easement area shall be comprised of that subsurface area in Hingham Street bounded by Harvard Land North, Banks Street, Harvard Land South, and Memorial Drive at a depth of not less than xxx feet from the surface of Hingham Street or as otherwise approved by the City and shown as “Garage Easement Area” (“Garage Easement Area”) on a Plan of Land dated ___________, 2004, prepared by R.E. Cameron & Associates, captioned “_________________,” (“Garage Easement Plan”), which is attached hereto and recorded herewith.

Accordingly, in consideration of Harvard’s obligations set forth herein and in the Letter of Commitment, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledge, the City hereby agrees as follows: 

1.
The City hereby grants to Harvard, as appurtenant to Harvard Land North and Harvard Land South abutting Hingham Street, upon and subject to the terms of this Easement, to the fullest extent that the City can grant or consent to the same, the perpetual non-exclusive rights and easements to construct and install a subsurface Garage Structure in the Garage Easement Area, and the perpetual, exclusive rights and easements to occupy and to have access to and from the Garage Easement Area, said rights, and easements being granted for the purposes of the construction, reconstruction, installation, reinstallation, maintenance, repair, replacement, improvement, occupancy, and use of a Garage Structure containing (i) a parking garage  and access on foot and by vehicle thereto, (ii) utility, telecommunications, and other infrastructure connections between Harvard Land North and Harvard Land South, or serving uses within the Garage Structure, and (iii) all facilities, features, or fixtures appurtenant thereto.  Within 120 days of the Completion of Construction of the Garage Structure (as such time period may be extended by mutual consent of the parties), Harvard shall cause a new plan to be prepared, in recordable form, certified by a registered engineer or land surveyor (the “As-Built Plan”), showing the exact dimensions and location of the Garage Structure as constructed, the Garage Easement Area, and to the extent not part of the Garage Structure, access ways to the Garage Structure.  Harvard shall deliver the As-Built Plan to the City in print, mylar, and digital format compatible with the City’s GIS system, and the recordation of the As-Built Plan shall establish the permanent location of the Garage Easement Area.  Within thirty (30) days thereafter Harvard and the City agree to execute and record with the Middlesex County (South) District Registry of Deeds or, if applicable, the Middlesex County (South) Registry of the Land Court an amendment to this Easement consisting of that “As-Built” description of the constructed Garage Structure, and that “As-Built” description shall replace and supersede the description of the Garage Easement Area in this Easement.  The Garage Structure shall be solely the property of Harvard, and the general public shall have no rights in or to the Garage Structure, the Garage Easement Area, or the use thereof. This conveyance is subject to easement rights of record held by persons other than Harvard or the City.  As to any easement rights of record held by the City, the same are hereby modified to permit the non-exclusive use and enjoyment by Harvard of the easement hereby granted.

2.
The City excepts and reserves the fee in Hingham Street and the nonexclusive right (along with the rights of others legally entitled) to use the land above the Garage Easement Area for the support, maintenance, and use by the City and the general public of Hingham Street, for the placement and maintenance of public or private utilities, and for any other purposes consistent with a public way in the City or City-owned property that are not inconsistent with the provisions of this Easement, provided that the use of any of these areas shall not unreasonably interfere with Harvard’s use, occupancy, or quiet enjoyment of the Garage Easement Area and the Garage Structure, or any other improvements made in the Garage Easement Area pursuant to this Easement, and further provided that upon Completion of  Construction (defined below) of the Garage Structure and restoration of the portion of Hingham Street above and adjacent to the Garage Easement Area, the City shall be responsible for and shall incur all costs associated with the maintenance of that portion of Hingham Street, including any City-owned public utilities placed thereunder, and further provided that any license, permit, or other approval granted by the City allowing any other private person or entity to use the land above or below the Garage Easement Area, for the placement of private utilities or otherwise, shall prohibit said person or entity from interfering with Harvard’s use, occupancy, or quiet enjoyment of the Garage Easement Area or any permitted improvements, including the Garage Structure, made therein.  In consultation with the City, Harvard may relocate any surface or subsurface utilities in or under Hingham Street owned or maintained by the City at Harvard’s sole cost and expense from time to time as needed for the exercise of rights under this Easement.

3. 
In exercising Harvard’s rights hereunder, and in making use of the rights and easements granted hereunder, Harvard shall comply with all applicable laws, ordinances, regulations, rules, and orders of all governmental bodies having jurisdiction.  This Easement does not relieve Harvard from the obligation to obtain from the City’s Inspectional Services Department, Department of Public Works, or any other City agency or department having jurisdiction, such permits, licenses, or approvals as may be reasonably required by law or regulation for the opening or reopening of Hingham Street, or the construction, reconstruction, installation, reinstallation, maintenance, repair, replacement, improvement, occupancy, or use of the Garage Structure.  Upon Completion of Construction (defined below) Harvard shall restore the surface of Hingham Street to substantially the condition thereof existing prior to any disturbance by Harvard.  Harvard shall carry out any maintenance, repair, construction, alteration or improvement work undertaken in Hingham Street and the Garage Easement Area in a good and workmanlike manner and shall maintain all utilities and other improvements in Hingham Street and the Garage Easement Area in good and safe condition and repair during such time of maintenance, repair, construction, alteration, or improvement work and shall, in the event of any damage or disturbance resulting from the exercise of rights hereunder by Harvard, restore any utilities, other improvements or areas damaged or disturbed to substantially the condition in which they were immediately prior to such damage or disturbance.  Harvard hereby agrees to indemnify, defend and hold harmless the City, and the employees, servants, licensees or agents of the City, from and against any loss, cost, damage, suit, or claim, to the extent arising out of any action or work undertaken by Harvard, or any officer, director, agent or employee of Harvard, in Hingham Street and the Garage Easement Area in connection with Harvard’s actions undertaken pursuant to the grant of this Easement.

4.
The rights and easements granted herein to Harvard shall be appurtenant to Harvard Land North and Harvard Land South, and to Harvard and the tenants, lessees, licensees and lawful occupants of and visitors to, from time to time, Harvard Land North and Harvard Land South, but the same is not intended to create nor shall it be construed as creating any rights in or for the benefit of the general public.

5.
As used herein, the terms “City” and “Harvard” shall include their respective successors and assigns in title (including mortgagees) where the context so permits, and the provisions hereof shall be covenants running with the land and shall be binding upon and inure to the benefit of the parties hereto and those claiming title to or interest in Harvard Land North, Harvard Land South, the Garage Easement Area, and/or the land above the Garage Easement Area by, through, or under them.

6.
There shall be no merger of the easements, rights, or obligations created herein with the fee title to any of the properties, notwithstanding that the properties may be owned or leased by, or mortgaged to or leased to, the same person or persons or entities benefited or burdened hereby.  If for any reason there is a claim established by any person, agency, or other entity that the easement granted herein is ineffective by reason of the fact that (a) there has not been a valid taking by the City of Cambridge of either the fee or an easement to create what now is known as Hingham Street or (b) Harvard is the owner of the fee in Harvard Land North and Harvard Land South, the land abutting the currently existing strip of land used as Hingham Street above and adjacent to the Garage Easement Area, then in confirmation of Harvard’s rights hereunder, and not in limitation thereof, the City also grants a license to Harvard for such rights, such license to be on the same terms and conditions as the easement granted herein.

7.
This Easement and the terms and conditions hereof may not be changed, waived, discharged, or terminated other than by a written instrument or instruments, duly signed by the parties hereto, and duly recorded in the Middlesex County (South) District Registry of Deeds or, if applicable, the Middlesex County (South) Registry of the Land Court.

8.
If Harvard fails to construct the Garage Structure in accordance with the provisions of the Riverside rezoning and the Letter of Commitment, then the City shall have the right to terminate this Easement and all of the rights of Harvard under this Easement. If Harvard fails to comply with the foregoing sentence, then the City, acting by its City Manager may give notice of such failure to Harvard, which notice shall describe the details of the failure and shall itemize the remedy requested.  If Harvard does not remedy such failure within thirty days thereafter (or in the case of matters than cannot be cured within thirty days, does not commence such cure within the thirty-day period and does not diligently prosecute such cure thereafter), then the City, acting by its City Manager shall have the right, exercisable by recording a notice of termination with the Registry, to terminate al rights granted to Harvard by this Easement.  The completion of all work involving the construction of the Garage Structure and the restoration of Hingham Street as evidenced by a final certificate of occupancy issued by the City (Completion of Construction) shall be deemed to conclusively establish such construction of the Garage Structure for the purposes of the first sentence of this Section 8, and Harvard and the City may jointly record with the Registry a certificate so stating.  In any event this Easement shall be irrevocable at such time that Harvard satisfies its obligations linked to the easement under Hingham Street referred to in the Letter of Commitment.  Notwithstanding any provisions of this Easement to the contrary, Harvard’s commitment in paragraph 4 of the Letter of Commitment with respect to the delivery of the easement deed for the publicly accessible open space shall be as stated in the Letter of Commitment.

 9.
By its acceptance and recording of this Easement, Harvard agrees to be bound by the terms and conditions thereof.

10.
If any term or provision of this Easement or the application thereof to any party or circumstance shall to any extent be determined to be invalid or unenforceable, the remaining provisions hereof, or the application of such term or provision to parties or circumstances other than those as to which it is held invalid or unenforceable, shall not be effected thereby, and each term and provision hereof shall be valid and shall be enforced to the fullest extent permitted by law.  The provisions hereof shall run with the land described herein and shall be binding upon and inure to the benefit of the City and Harvard and their respective successors and assigns.

The City of Cambridge has caused this instrument to be signed under seal, acknowledged and delivered in its name and on its behalf by Robert W. Healy, its City Manager, this ___ day of _____, 2004.






CITY OF CAMBRIDGE, 






By:
__________________________







Robert W. Healy, City Manager

Hereunto duly authorized

Approved as to form:

____________________________

City Solicitor 

Accepted by:

PRESIDENT AND FELLOWS OF HARVARD COLLEGE,

____________________________

By:

Date:________________________

