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April 30, 2007

Robert W. Healy

City Manager

City Hall

Cambridge, MA  02139

Re:
Awaiting Report No. 07-52 Re: Report on City’s responsibilities, powers and limitations regarding abandoned or neglected properties
Dear Mr. Healy:


In response to the above-referenced Awaiting Report, and as we have previously reported, please be advised of the following:


The building inspector, the City Manager and the board of health all have statutory authority to deal with abandoned or neglected properties in certain circumstance.  There are four independent statutory means that generally control what can be done with abandoned or neglected properties.

I.
G.L. c. 111, §§ 123 to 125


The Commissioner of Health and Hospitals may “order the owner or occupant of any private premises, at his own expense, to remove any nuisance, source of filth, or cause of sickness found thereon within twenty-four hours, or within such other time as [he or she] considers reasonable, after notice….”  G.L. c. 111, § 123.  This section applies to vacant land as well as to structures.  See, Maynard v.  Carey Construction Co., 302 Mass. 530 (1939).


The clean-up order must be in writing.  The order “may be served personally on the owner, occupant or his authorized agent by any person authorized to serve civil process; or a copy of the order may be left at the last and usual place of abode of the owner, occupant or agent, if he is known and within or without the Commonwealth; or a copy of the order may be sent to the owner, occupant or agent by registered mail, return receipt requested, if he is known and within the commonwealth.  If the order is directed against the owner and if the residence and whereabouts of the owner or his agent are unknown or without the Commonwealth, the board may direct the order to be served by posting a copy thereof in a conspicuous place on the premises and by advertising it for at least three out of five consecutive days in one or more newspapers of general circulation within the municipality wherein the building affected is situated.”  G.L. c. 111, § 124.


“If the owner or occupant fails to comply with such order, the [Commissioner] may cause the nuisance, source of filth or cause of sickness to be removed, and all expenses incurred thereby shall constitute a debt due the city…upon the completion of the removal and the rendering of an account therefor to the owner, his authorized agent, or the occupant, and shall be recoverable from such owner or occupant in an action of contract.”  G.L. c. 111, § 125.  The debt with interest at 6% per year also shall constitute a lien on the land cleaned for two years if “a statement of claim signed by the [City Manager]…setting forth the amount claimed without interest is filed, within ninety days after the debt becomes due, with the register of deeds….”  G.L. c. 111, § 125 and G.L. c. 139, § 3A.

II.
G.L. c. 139, §§ 1 to 3A

“The aldermen or selectmen in any city or town [in Cambridge, the equivalent officer is the City Manager] may, after written notice to the owner of a burnt, dilapidated or dangerous building or other structure, or his authorized agent, or to the owner of a vacant parcel of land, and after a hearing, make and record an order adjudging it to be a nuisance to the neighborhood, or dangerous, and prescribing its disposition, alteration or regulation.  The city or town clerk shall deliver a copy of the order to an officer qualified to serve civil process, who shall forthwith serve an attested copy thereof in the manner prescribed in section one hundred and twenty-four of chapter one hundred and eleven [see G.L. c. 111, § 124 above], and make return to said clerk of his doings thereon.”  G.L. c. 139, §1.


“If the owner or his authorized agent fails to comply with an order issued…and the city or town demolishes or removes any burnt, dangerous or dilapidated building or structure or secures any vacant parcel of land from a trespass, a claim for the expense of such demolition or removal…or securing such vacant parcel shall constitute a debt due the city or town upon the completion of demolition, removal, or securing and the rendering of an account therefore to the owner or his authorized agent, and shall be recoverable from such owner in an action of contract.”  G.L. c. 139, § 3A.  The debt will also be a lien against the property as provided in G.L. c. 139, § 3A as stated in Part I above.

III.
G.L. c. 111, § 127B


This section applies only to structures, not vacant lots.  “Upon a determination by the [Commissioner of Health and Hospitals] or, in…Cambridge, by the commissioner of housing inspection,…that a building…or any other structure (a) is unfit for human habitation, (b) is or may become a nuisance, or (c) is or may be a cause of sickness or home accident to the occupants or to the public, [he she] may issue a written order to the owner or occupant…requiring the owner or occupant to vacate, or to put the premises in a clean condition….  The order shall be served in the same manner as is provided for the service of an order by section one hundred and twenty-four [see above].  A copy of such order shall be served upon any mortgagee or record by sending the same by registered mail, return receipt requested.  If the owner or occupant refuses to comply with such order, the [Commissioner of Health and Hospitals or the Commissioner of Housing Inspection] may cause the premises to be properly cleaned at the expense of the owner or occupant, remove the occupant forcibly and close up the premises, or [he or she] may issue a written notice to the owner of such building, as appearing in the current records of the assessors of such town, setting forth the particulars of such unfitness and requiring that the conditions be remedied….  A claim for the expense incurred by said [official] in cleaning the premises…shall constitute a debt due the city or town upon the completion of the work and the rendering of an account therefor to the owner of such structure, and shall be recoverable from such owner in an action of contract.”  The debt may also be made a lien on the land similarly to the debt incurred under G.L. c. 139, § 3A as stated in Part I above.

IV.
G.L. c. 143, §§ 6 to 11
These sections apply only to structures, not vacant lots.  “The local building inspector, immediately upon being informed by report or otherwise that a building or other structure or anything attached thereto or connected therewith in that city or town is dangerous to life or limb or that any building in that city or town is unused, uninhabited or abandoned, and open to the weather shall inspect the same; and he [or she] shall forthwith in writing notify the owner, lessee or mortgagee in possession to remove it or make it safe if it appears to him [or her] to be dangerous, or to make it secure if it is unused….”  G.L. c. 143, § 6.  See also the State Building Code, 780 C.M.R. 123, 124.


“Any person so notified shall be allowed until twelve o’clock noon of the day following the service of the notice in which to begin to remove such structure or make it safe, or to make it secure…; but if the public safety so requires and if the [City Manager] so order[s], the inspector of buildings may immediately enter upon such premises with the necessary workmen and assistants and cause such unsafe structure to be made safe….”  G.L. c. 143, § 7.


“If an owner, lessee or mortgagee in possession of such unsafe structure refuses or neglects to comply with the requirements of such notice within the time limited, and such structure is not made safe…or made secure…[a survey of the premises shall be made by various officials and a report written].”  G.L. c. 143, § 8.


“If such report declares such structure to be dangerous or to be unused, uninhabited or abandoned, and open to the weather, and if the owner, lessee or mortgagee in possession continues such refusal or neglect, the local inspector shall cause it to be made safe or…secure….  The costs and charges incurred shall constitute a lien upon the land upon which the structure is located and shall be enforced in an action of contract….”  The provisions of G.L. c. 139, § 3A apply in making such debt a lien on the property, “except that the local inspector shall act hereunder in place of the [City Manager].”








Very truly yours,








Donald A. Drisdell








City Solicitor
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