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    CITY OF CAMBRIDGE

   Office of the City Solicitor

   795 Massachusetts Avenue

            Cambridge, Massachusetts 02139

August 2, 2010
Robert W. Healy

City Manager

City Hall

Cambridge, MA 02139

Re:
 Awaiting Report No. 10-60 Re: Report on the City’s Current Cell Phone Tower Zoning Policy.
Dear Mr. Healy:


In response to the above-referenced City Council Order, we have reviewed the Cambridge Zoning Ordinance and report that Section 4.32(g)(1), in the Table of Use Regulations, and Section 10.43 govern the authorization for and the conditions required to be met for the installation of cell phone antennae and towers, and provides that a special permit is required for cell phone antennae and towers
 in all zoning districts except in the open space district, in which cell phone antennae and towers are prohibited.  The Telecommunications Act of 1996, codified in 47 U.S.C. § 332, et seq., further governs the  installation of cell phone antennae and towers, and limits local regulation of such installations based upon the environmental effects of frequency emissions to the extent that the installations comply with federal regulations regarding such emissions (but allows for some regulation based upon aesthetic concerns), and prohibits local regulations from having an effect of prohibiting the provision of personal wireless services or which unreasonably discriminate among providers of functionally equivalent services, among other requirements.   
 Footnote 49 to Section 4.32(g)(1) provides as follows:
In reviewing a special permit application for mobile communications facilities in particular, the Board of Zoning Appeal shall consider the following in reaching its determination:

1. The scope of or limitations imposed by any license secured from any state or federal agency having jurisdiction over such matters.


2. The extent to which the visual impact of the various elements of the proposed facility is minimized:



(1) Through the use of existing mechanical elements on a building's roof or other features of the building as support and background,



(2) Through the use of materials that in texture and color blend with the materials to which the facilities are attached, or


(3) Other effective means to reduce the visual impact of the facility from off the site.


3. Where it is proposed to erect such a facility in any residential zoning district, the extent to which there is a demonstrated public need for the facility at the proposed locations, the existence of alternative, functionally suitable sites in nonresidential locations, the character of the prevailing uses in the area, and the prevalence of other, existing mechanical systems and equipment carried on or above the roof of nearby structures. The Board of Zoning Appeal shall grant a special permit to erect such a facility in a residential zoning district only upon a finding that nonresidential uses predominate in the vicinity of the proposed facility's location and that the telecommunication facility is not inconsistent with the character that does prevail in the surrounding neighborhood.  
In granting a special permit the Board of Zoning Appeal shall set forth in its decision under which circumstances or procedures, if any, the permittee shall be allowed to replace and upgrade its equipment without the necessity of seeking a new special permit.

Cambridge Zoning Ordinance, Section 4.32(g)(1), footnote 49.

Additionally, Section 10.43 sets forth the general criteria for granting special permits:

 Criteria. Special permits will normally be granted where specific provisions of this Ordinance are met, except when particulars of the location or use, not generally true of the district or of the uses permitted in it, would cause granting of such permit to be to the detriment of the public interest because:


(a) It appears that requirements of this Ordinance cannot or will not be met, or


(b) traffic generated or patterns of access or egress would cause congestion, hazard, or substantial change in established neighborhood character, or


(c) the continued operation of or the development of adjacent uses as permitted in the Zoning Ordinance would be adversely affected by the nature of the proposed use, or


(d) nuisance or hazard would be created to the detriment of the health, safety and/or welfare of the occupant of the proposed use or the citizens of the City, or


(e) for other reasons, the proposed use would impair the integrity of the district or adjoining district, or otherwise derogate from the intent and purpose of this Ordinance, and 


(f) the new use or building construction is inconsistent with the Urban Design Objectives set forth in Section 19.30.

Cambridge Zoning Ordinance, Section 10.43.

The current provisions in the Zoning Ordinance providing for the issuance of a special permit for the installation of cell phone antennae and towers strikes a balance between the broader policy to provide for adequate cell phone reception throughout the community and the aesthetic and structural impacts of such installations on neighboring properties.. Any proposed changes to the foregoing provisions would have to analyze the impacts of the proposed amendments upon these balanced interests, and go through the usual process of amending the Cambridge Zoning Ordinance.








Very Truly Yours,








Donald A. Drisdell








City Solicitor

� This section does not permit even by special permit “a tower facility as a principal use, serving multiple operators, or as a freestanding structure on a lot.”  See Footnote 49 to Section 4.32(g)(1). 
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