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August 7, 2006

Robert W. Healy

City Manager

City Hall

Cambridge, MA  02139

Re:
Policy Order Resolution 0-28 Re: Regulation of Use of Heavy Construction Equipment and Notification to Abutters
Dear Mr. Healy:


In response to the above-referenced Council Order, please be advised of the following.  The provisions of the Massachusetts State Building Code (“Building Code”) apply to all matters affecting or relating to buildings and structures, public or private, and shall apply with equal force to municipal, county, and state authorities of or established by the legislature.
  The construction, reconstruction, alteration, repair, addition, change in use or occupancy, demolition, removal of all buildings and structures shall comply with the Building Code.
  Certain provisions of the Department of Public Safety Regulations are applicable specifically to all hoisting machinery used on private or public property for construction type activities.
  The inspector of buildings and local inspector shall enforce all provisions of the Building Code and all regulations and provisions of the Department of Public Safety.
  

Generally, the controlling regulations require certain notices to various individuals and entities prior to commencement of any construction activity.  It is unlawful for any entity or individual to even begin any construction activity without having first submitted a written application for a permit for this activity to the appropriate building official.
  Upon the granting of these permits, the building official must then notify the assessors of the municipality
, and when certain other conditions apply, the building official may also have to notify the local United States Postmaster
 and/or the head of the local fire department
.    


Certain specific construction activities require that additional notices be sent by the applicant to other entities.  For example, when the construction activity requires demolition or removal of a building or structure, the owner or agent must notify all utilities having service connections within the structure
, as well as send written notice to the owners of adjoining lots of which a temporary removal is necessitated by the proposed work.
  As another example, for excavation work, Dig Safe and utilities must be notified prior to commencement of the proposed work.

The only instance where notice of construction and use of heavy machinery must be given to abutters is when, as mentioned earlier, the abutter(s)’ property may be temporarily used or affected.
  Despite all of the various other notices required by the regulations, none require a general notice to abutters of the commencement of construction or of the use of heavy machinery.  Where the legislature has required notice to specific entities/individuals through certain statutes referenced earlier, it is implied, pursuant to the canons of statutory construction, that the legislature purposely excluded those individuals/entities that are not named in the statutes.
  Therefore, it must be concluded that the state purposefully determined that notice of construction or the use of heavy machinery is not required to be given to the abutters of the property under construction.

Where the state purposefully excluded notification requirements to abutters in its regulations regarding construction and use of heavy machinery, Cambridge would likely be legislating beyond its authority by imposing an additional notice requirement upon applicants for building permits.  However, a mayor of a city or town (or, in the case of Cambridge, the City Manager) may recommend to the State Board of Building Regulations (“the Board”) the adoption of rules and regulations imposing more restrictive standards than those established by the state building code for construction in such city or town.
  If the Board finds that more restrictive standards are reasonably necessary because of special conditions prevailing within such city or town, assuming the more restrictive standards still comport with the intent of the building code and conform to national and local standards of public safety and fire prevention, the Board may impose such conditions after notice to the mayor (or in Cambridge, the City Manager) and a public hearing.









Very truly yours,









Donald A. Drisdell 
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� 780 CMR §102.1 (2001)


� Id.


� 520 CMR §6.01(2) (1998)


� Id. at §106.1, G.L. ch. 143 §3A (2002), G.L. ch. 22 §13A (2002).


� 780 CMR §110.1 (2001)


� G.L. ch. 143 §61 (2002), 780 CMR §106.6.2 (2001)


� G.L. ch. 143 §3X (2002), 780 CMR §106.6.3 (2001), apply when the permit granted allows for the construction of a structure with ten or more residential units.   


� 780 CMR §110.10 (2001).


� Id. at §112.1.


� Id. at §112.2.


� 520 CMR §6.05(6)(a) (2001).


� 780 CMR at §112.2 (2001).


� McClain v. City of Somerville, 424 F. Supp.2d 329, 336 (D. Mass. 2006), Booten v. U.S.A., 233 F. Supp.2d 227, 230 (D. Mass. 2002),


� G.L. ch. 143 §98 (2002).


� Id.
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