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    CITY OF CAMBRIDGE

   Office of the City Solicitor

   795 Massachusetts Avenue

            Cambridge, Massachusetts  02139

November 14, 2005

Robert W. Healy

City Manager

City Hall

Cambridge, MA  02139


Re:
Response to Awaiting Report Item Nos. 05-156 and 05-172

Re: the City’s Eminent Domain Powers Following the Recent Supreme Court Decision in Kelo, et al v. City of New London, Connecticut 
Dear Mr. Healy:


We are responding to the questions raised in the two above referenced Awaiting Reports, primarily as to whether the recent United States Supreme Court decision in Kelo v. City of New London, Connecticut expands or changes in any way the City’s eminent domain powers.  This ruling does not expand or change the City’s eminent domain powers, although it highlights and reaffirms the basic principle that takings by governmental authorities must be for a legitimate public purpose, and that there must be just compensation for the taking.  G.L.c.79, §6.


The New London case involved the City’s approval of a development plan, following a lengthy and comprehensive planning process, which was, in the words of the Supreme Court of Connecticut “projected to create in excess of 1,000 jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and riverfront areas.”  New London, and in particular, its Fort Trumbull area, had been targeted by state and local officials for economic revitalization.  The City enlisted a private nonprofit entity, New London Development Corporation (NLDC) to assist the City in planning economic development.  NLDC first received initial approval from the city council, then held a series of neighborhood meetings as part of the planning process.  NLDC also submitted its plans to various state agencies for approval.  Upon completion of its development plan, NLDC submitted it to the city council for final approval and was designated by the city council as the development agent in charge of implementation of the plan.  The city council authorized NLDC to purchase property, or to acquire property by exercising eminent domain in the name of the city.  NLDC successfully negotiated the purchase of most of the property needed for the plan, but failed to do so with the plaintiffs, and took their property by eminent domain.  

The plaintiffs sued, claiming, inter alia, that the taking of their properties as part of an economic development plan was not a “public use” and would therefore violate the Fifth Amendment.  The question before the Supreme Court was whether a city’s decision to take property for the purpose of economic development satisfies the “public use” requirement of the Fifth Amendment to the United States Constitution.  The Court found that New London’s development plan serves a “public purpose” and that the takings challenged by the plaintiffs satisfy the public use requirement of the Fifth Amendment.  The Court confirmed that a legitimate public purpose may be promoted through an agency of private enterprise and that public ownership was not required for promoting the public purposes of this community redevelopment project given the comprehensive character of the plan and the thorough deliberation that preceded its adoption.  The Court also noted that nothing in its decision precluded States from imposing stricter requirements on their exercise of the takings power, and that many States have already imposed requirements that are stricter than the federal baseline.  To date, Massachusetts has not imposed greater restrictions upon the taking power of municipalities with regard to the “public use” purpose than those imposed by the United States Constitution.  There are, however, a number of bills pending in Congress, which, if enacted, would place restrictions on the use of federal funding in the context of eminent domain takings of private property.  Those restrictions, if enacted, could place greater limitations on the ability of the City to exercise its eminent domain powers. 

The Court’s ruling affirmed that under federal law, takings for economic development such as Cambridge’s 1980’s development of the First Street Triangle area are permissible under the federal Constitution.  Under Massachusetts law, it has also been held that a taking is not void merely because a disposition of the land indirectly benefits private individuals, so long as the benefits to the private individuals are incidental to the main purpose of the plan, which is to achieve the public purpose.  Benevolent & Protective Order of Elks, Lodge No. 65 v. Planning Board of Lawrence, 403 Mass. 531, 551 (1988).  The City has thus used its eminent domain powers for economic development in the First Street Triangle project in a similar manner to that just affirmed by the Supreme Court in the New London case.  As in the New London case, there had been an extensive planning process that resulted in that development project in Cambridge.  The New London decision does not appear to provide for any expansion of the City’s eminent domain powers beyond those already exercised by the City in the past.

Turning to Awaiting Report No. 05-156, regarding the possibility of a hypothetical eminent domain taking of the “Faces” property on Route 2 in Cambridge, any such taking should be preceded by a comprehensive planning process identifying that such a taking would serve a “public purpose”, thereby satisfying the “public use” requirement of the Fifth Amendment.  The public purpose identified in the New London case was redevelopment of an area targeted by state and local officials as being in need of economic revitalization.  As noted above, the planning process there resulted in the conclusion that the project would create jobs, taxes and other revenues, and revitalize an economically distressed city’s downtown and riverfront areas.  If such a public purpose were identified with respect to a taking of the subject Cambridge property, the owner would be entitled to “just compensation” for the property’s appraised value (based upon its potential highest and best use) and any relocation expenses claimed by the business owner.  As discussed above, if the City were interested in taking such a property by eminent domain, it would be advisable for it to be done in the context of and following a significant planning process for a development project intended to serve a public purpose.

With respect to Awaiting Report No. 05-172, the same considerations would apply.  There are a few additional wrinkles in this hypothetical, however.  Given the safety and security concerns relative to railroad enterprises, taking an easement over land owned by an operational railroad is cumbersome under state and federal law, and could lead to a challenge by the railroad if the proposed easement use would seriously interfere with the railroad use.  Therefore, any objection by the railroad owner to a proposed taking of an easement for a pedestrian bridge could likely be a significant impediment to the possibility of a taking.  In addition, given that the train tracks in the neighborhood of Rindge Towers and Jefferson Park are largely if not entirely flanked by private property on both sides, any taking of an easement to construct a pedestrian bridge over the railroad tracks would only be one part of the total property area needed to be acquired by eminent domain takings for the construction of such a bridge.  As the bridge would need sufficient height for train clearance, and would also need to be ADA compliant, the length and slope of the requisite ramps would need a fairly sizeable land area to accommodate them.  In addition to the land area sufficient to construct the ramps, there would need to be an area of land taken in fee or by easement sufficient to deliver the pedestrians to a public way.  Therefore, in this case, even if the public purpose were established following the appropriate significant planning process, and the takings were legally permissible, it might be impossible to achieve the intended objective.








Very truly yours,








Donald A. Drisdell








City Solicitor   
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