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    CITY OF CAMBRIDGE

   Office of the City Solicitor

   795 Massachusetts Avenue

            Cambridge, Massachusetts  02139









November 17, 2010

Robert W. Healy

City Manager

City Hall

Cambridge, MA   02139


Re:  Prohibiting hotels from subcontracting housekeeping services;


        City Council Policy Order Resolution O-16 of April 5, 2010

Dear Mr. Healy:


In the above Resolution, the City Council asked that the City Solicitor and License Commission report back to them concerning the possibility of the License Commission adopting a regulation to prohibit licensed hotels from subcontracting housekeeping services.  


Hotels in Cambridge are required to be licensed as innholders by the License Commission.  Every innholder license has to be renewed every year by the License Commission. If there is a restaurant on the premises, the hotel must obtain an innholder license that specifically allows it to serve food from the License Commission.  The source of the License Commission’s authority is Chapter 95 of the Acts of 1922 which provides that:

The authority now vested by law in cities or towns, or in the city of Cambridge or any official thereof, to grant, suspend or revoke any of the licenses hereinafter mentioned, shall upon its organization be exercised in said city by said board [of license commissioners] exclusively….  This act shall affect the following licenses only, namely:  --To be innholders or common victuallers; to maintain lodging houses….


G.L.c.140, §§2 and 6 vest authority in cities and towns to grant licenses to applicants for innholders and common victuallers (i.e. prepared food sellers such as restaurants).  G.L.c.140, §2 provides that:  “This section shall not require the licensing authorities to grant either of said licenses if, in their opinion, the public good does not require it.”  G.L.c.140, §6 provides that an innholder license may be issued if the applicant “has the rooms, beds and bedding required by law.”  The statutory standard of the “public good” has been deemed “sufficiently definite to be comprehended by persons of common understanding.”  Liggett Drug Co. v. Board of License Com’rs of City of North Adams, 296 Mass. 41, 50 (1936).


The Supreme Judicial Court has interpreted these statutes in common victualler cases to mean that the local licensing board “may exercise broad discretion in determining whether to grant the license,” Mello v. License Commission of Revere, 435 Mass. 532, 535 (2001), and that “the power to approve or disapprove a license carries with it the power to grant the license on some condition.”  Id. at 534.  To successfully challenge a particular license condition, the challenger must show that the licensing commission “proceeded upon grounds erroneous in law or [has] otherwise violated [its] legal rights.  Id. at 535 quoting Liggett Drug Co. supra at 44.


The proposed new License Commission regulation at issue would require hotels to directly employ housekeeping staff, as opposed to contracting out for housekeeping services.  A court would review the validity of such a condition on innholder licenses by looking at whether the condition was within the License Commission’s broad discretion to act for the public good, or imposed in violation of law.


If the License Commission were inclined to consider adopting a regulation that would impose the condition on every innholder that it directly employ housekeeping staff, I advise that the License Commission consider such a regulation at a public hearing at which the Commission could hear testimony and receive documents on the anticipated effects of such a regulation on licensed innholders, their operations, and on the general public.  Such a hearing would allow the License Commission to be fully informed on the issue of whether such a regulation’s effects would be for the public good

If such a regulation were challenged, the challenger might cite the Home Rule Amendment to the state Constitution (Mass.Const., Amend.Art.2, §7(5)) which limits local powers to legislate, and states that Home Rule powers do not grant any city the power “to enact private or civil law governing civil relationships except as an incident to an exercise of an independent municipal power.”  Contractual relationships are civil relationships.  See, e.g., Marshal House, Inc. v. Rent Review and Grievance Bd. of Brookline, 357 Mass. 709, 716 (1970) (holding stated in context of striking down rent control ordinance).  A city may enact law that affects a civil relationship if it is done pursuant to an ‘independent municipal power’ such as the police power, zoning power, etc.  It has been held that, “Furtherance of the general public welfare is insufficient justification for an ordinance which otherwise violates §7(5)….”  Bannerman v. City of Fall River, 391 Mass. 328, 332 (1984).

The License Commission does have independent municipal power to license innholders, as cited above.  While a regulation prohibiting contracting with outside housekeeping services would affect a civil relationship, any challenge under the Home Rule Amendment would have to establish that the License Commission’s independent power to license innholders does not extend to mandating the type of contractual relationship that the innholder must have with one category of its employees.

The License Commission only has the power to regulate on matters that directly affect the innholder’s services to the public.  If the innholder’s services to the public are not negatively affected by its contracting out for housekeeping services, then the License Commission may not exercise its regulatory authority.  The public hearing recommended above would assist the License Commission in gauging whether this matter is properly subject to its regulatory powers.

Also, to the extent the proposed regulation would require the breaking or impairment of existing contracts legal at the time they were formed, it might implicate the United States Constitution, at Article I, §10, cl.1, which states in part:  “No state shall…pass any…Law impairing the Obligation of Contracts….”  The Supreme Court has interpreted this clause to allow contracts to be impaired if there is a “significant and legitimate public purpose” for the regulation and the impairment is done appropriately to further the justifying public purpose.  Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400, 411-413 (1983).  So again, it is advisable for the License Commission to have some evidence to show the significance and legitimacy of the public purpose that might warrant the possible impairment of existing contracts between innholders and housekeeping subcontractors in order to reduce the likelihood of success of such a constitutional challenge.


If the License Commission establishes objective findings supporting the adoption of such a regulation, I believe the regulation could successfully survive a legal challenge.










Very truly yours,










Donald A. Drisdell
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