March 21, 2006

To the Honorable, the City Council,

Subject: Zimlicki, et al Zoning Petition modifying provisions of Section 5.28.2 and Section 6.12 (d) relating to the provision of parking and open space where non-residential buildings are converted to residential use.

Recommendation.  The Planning Board does not recommend the Petition as filed. Rather, as an alternate approach, the Board suggests new language that will strengthen the review criteria already contained in the ordinance (Section 5.28.27) to provide better guidance to applicants, the general public and the Planning Board as to the issues of open space, privacy and parking that need to be analyzed before issuance of a special permit (a copy of that recommended language is attached). Following is a discussion of the Board’s recommendation and a review of the Petition proposals relating to open space, privacy, and parking and their policy implications.

Discussion.

The changes proposed in the Petition relate to the issues of privacy for neighbors (through changes that discourage the inclusion of decks), and increased on-street parking demand (by increasing the amount of parking required where additional housing units are allowed). These are the core issues that concern the Planning Board when it is reviewing any residential conversion proposal.  The current Ordinance anticipated these concerns in articulating (in Section 5.28.27) the two unique criteria that must be met in approving any special permit under the provisions of this specialized zoning provision.

The Planning Board has issued six Section 5.28.2 special permits since its adoption in 2001.  The hallmark of those permits is their variability.  The lots involved vary from a tiny 1,700 square feet to two and a half acres.  The buildings converted range from former schools, convents and churches to car repair garages, electric utility substations, and office floors above retail stores.  Neighbors vary, too, from one and two family homes to gas stations, power plants, stores and parking lots.  In such widely variable circumstances, it is the Planning Board’s view that flexibility is very important in adapting any approval for a building conversion to the specific circumstances presented with each new case.  The Planning Board’s suggested alternate language would add depth and breadth to the process of analysis of conversion proposals by the Board.  

Review of the Petition Proposal

It may be helpful to review the proposed changes in Section 5.28.2 and Section 6.12 as proposed in the Petition within the context of the intent of the original language.

Section 5.28.2 was adopted in 2001 to facilitate the reuse to housing of large non-conforming non-residential structures.  While the provision applies citywide, the primary focus is in the lower density residential neighborhood context where the prevailing zoning would make conversion to housing difficult without resorting to multiple variances.  A secondary objective was to ensure that valuable historic structures could be economically reused.  A special permit is required by the Ordinance.

Useable Open Space Changes. The first set of changes proposed in the Petition relate to Useable Open Space requirements.  When a non-residential building is converted to housing in a residential neighborhood zoning district, that change triggers a requirement that Useable Open Space be provided on the lot (non-residential uses do not have a Useable Open Space requirement).  In a great many cases that requirement for Useable Open Space is a significant regulatory impediment to the conversion of a building to residential use because the required open space cannot be provided on densely built up commercial or institutional sites; as a result, the need for a variance is triggered.  The existing Section 5.28.25(a) eases some of the dimensional requirements of Useable Open Space (size, location on the lot, but not total amount) so that there is a greater possibility that Usable Open Space can be accommodated on the site.  More significantly, if adequate Useable Open Space cannot be provided, the Section allows the requirement to be waived by special permit rather than by variance, by the Planning Board.

The Petition would delete reference to decks and balconies as elements of a building that can be used to meet the Useable Open Space requirement of the base district.  As a result any Useable Open Space provided would have to be located at grade (a standard that is stricter than the base district requirement, which would allow up to 25% of the open space to be in decks and balconies).    

By deleting reference to decks and balconies their construction is not prohibited; they simply cannot be counted against the requirement for Useable Open Space.  It is the Board’s view that this change unnecessarily prejudices consideration of well-located decks when converting a building to residential use.

It is the Board view that decks and balconies, well located, are valuable amenities that can help make residential use of buildings successful.  It is not helpful to cast the option in an unduly negative light, as the Petition language would do.

In order to achieve as much green landscaped area as possible on lots being converted to housing when the Usable Open Space requirement of the base district cannot be met, Section 5.28.25 requires that all portions of a lot not otherwise covered by buildings and surface parking spaces be converted to landscaped green area.  To limit the extent to which accessory parking might consume available non-building space on the lot, the current regulation caps the amount of surface parking permitted to one space for each dwelling unit provided.  The Petition language deletes that limitation so that more than one parking space per dwelling unit might be located at grade on a lot.

Privacy. A second major proposal in the Petition would delete the word “…reasonable…” as the standard for measuring the acceptable level of impact on the abutters’ privacy made by changes to the physical layout of the lot and building when it is converted.  The new standard proposed in the Petition is that the impact on privacy should be “…the same or similar ….” to the pre-conversion condition. 

It would be very difficult to maintain the same level of privacy for neighbors when an industrial building is converted to housing; adding occupants twenty-four hours a day in itself changes the level of privacy enjoyed by abutters. Furthermore, it is not clear what a “similar” level of privacy might be.  New and relocated windows are almost always required. Such changes by definition would reduce the privacy previously enjoyed by abutters, particularly if the wall being altered faces their property and was previously solid masonry.  If literally applied, the “same” standard might be impossible to meet.  If not literally enforced, the standard really is the “reasonable” one currently in the Ordinance. The Board does not believe this would be a workable change.

Parking. The final change proposed in the Petition would alter Section 6.12 (d) in the parking article of the Zoning Ordinance, which was changed in 2005 by the City Council to require that every new dwelling created in a converted building be supplied with a parking space. The proposal in the Petition would require 1.3 parking spaces (rather than the one space currently required) for each new housing unit that exceeds the units otherwise allowed on the site by the base residential district.

The Planning Board is acutely aware of the concern neighbors have for potential overflow on-street parking whenever a new project, residential or otherwise, is proposed in their neighborhood.  It is a subject that receives considerable attention from the Board during any review of a proposal; the Board has even imposed additional parking requirements when review of specific circumstances has suggested that was appropriate.  But it is the Board’s view that a specific enhanced requirement is unwise, as the character of proposals and their neighborhood context varies so widely.  This is an instance where careful weighing of tradeoffs, options, and need is most valuable; imposing a one-size-fits-all requirement makes achieving a proper balance all the more difficult.

Imposing additional parking requirements on projects could compromise the effectiveness of the incentives built into Section 5.28.2: by requiring costly additional structured parking (and thus increasing the cost of the housing produced), causing a reduction in the number of units developed or resulting in inefficient use of a building, etc.  On the other hand some developments may be able to handle the additional requirement without significant consequences.  The actual impact of a greater parking requirement is best left to a detailed analysis when all the relevant facts are known about a proposal; it is at that point that the appropriate amount of parking can be determined.

Whatever the parking requirement, the applicant may always ask for a reduction from the required number of parking spaces through the issuance of a special permit, a standard provision that has always been in the Ordinance and that applies everywhere in the city.  Nevertheless, if the change recommended in the Petition were to be adopted, the burden would be shifted to the applicant to justify a reduction in parking under standards that do not appreciate the unique circumstances that apply to the reuse of old buildings.

Respectfully submitted for the Planning Board,

Barbara Shaw, Chair

Language in Section 5.28.2 Recommended by the Planning Board

(New language is indicated in Bold Italic)

5.28.2
Conversion of Non Residential Structures to Residential Use.  Where it is proposed to convert an existing principal use structure, designed and built for non residential use, to residential use (excluding Transient Accommodations, Section i (1) and (2)), the dimensional standards generally applicable in the district as set forth in the Tables of Dimensional Requirements in Section 5.30 and other applicable regulations in this Ordinance shall apply.  However, where some or all of those requirements cannot be met, the following provisions shall apply after issuance of a special permit by the Planning Board.

5.28.21 Gross Floor Area.   The Gross Floor Area permitted shall be that which is the result of the application of the FAR permitted in the district in which the structure is located, or the existing Gross Floor Area of the structure itself, whichever is greater.  However, additional Gross Floor Area may be added to the non residential structure without limit provided all construction creating additional Gross Floor Area occurs within the physical limits of the existing structure.  

5.28.22  Dwelling Units. The number of dwelling units permitted shall be that number which is the result of the application of the Lot Area Per Dwelling Unit requirement in the district in which the structure is located, or that number of units produced when the Gross Floor Area of the structure as permitted in Section 5.28.21 above is divided by 900 square feet, whichever is greater.  

5.28.23  Yard Requirements. The required yards shall be those of the structure existing at the time of the conversion to residential use.  However, any construction occurring outside the limits of the existing structure shall be subject to the yard requirements of the district in which the structure is located.   

5.28.24  Maximum Height.  The maximum height shall be that height permitted in the district in which the structure is located, or the building height, whichever is greater.  However, any construction that occurs outside the existing limits of the structure, other than construction exempt from the height limit as set forth in Section 5.23, shall be subject to the maximum height limit of the district in which the structure is located.

5.28.25 Useable Open Space Requirements. The Useable Open Space requirement shall be that required in the district in which the structure is located, except as modified herein.  

a.  The dimensional and locational limitations for Useable Open Space set forth in Section 5.22 shall not apply; any combination of at-grade usable open space and decks and balconies at other levels shall be permitted as shall walks intended for non vehicular use.  However, in every case where those requirements of Section 5.22 waived by this Paragraph (a) are not met, all portions of the surface of the lot shall be Green Area as defined in Article 2.000 that are (1) not covered by the building or (2) devoted to the minimum area necessary to provide at grade, conforming parking spaces and the minimum necessary circulation and driveways for no more than one parking space per dwelling unit.  The amount of Useable Open Space required may be reduced by the Planning Board should the Board find that full compliance cannot reasonably be expected given the existing development of the lot and the provision of parking necessary to serve the dwelling units.

5.28.26 Conforming Additions.  Conforming additions to such non-residential structures shall be permitted without reference to the limitations set forth in Section 8.22 for such additions to non-conforming structures.

5.28.27 Criteria for Approval of a Special Permit.  In acting upon this special permit, the Planning Board shall take into account the standards and criteria set forth in Sections 10.43, 10.47 and 10.47.1 of this Ordinance.  In addition the Planning Board shall consider the following:

(1) The impact on residential neighbors of the new housing use as it may affect privacy.  The location and size of windows, screening elements, decks, entries, and other aspects of the design shall be reviewed to maintain reasonable levels of privacy forf abutters where significant variations from the normally required dimensional standards for the district are granted.  In reviewing a proposed development plan, the Board shall consider, among other factors, the potential negative impacts of the new activity on abutters and the location, orientation, and use of structures and yards on adjacent properties.

 (2) The impact of increased numbers of dwelling units above that normally permitted in the district, on on-street parking, particularly in neighborhoods where off street parking is limited. In reaching a determination, the Board may require an analysis of on-street parking utilization on streets in the vicinity of the proposed development to consider available capacity relative to the demand generated by the proposed development. The scope and methodology of such an analysis shall be determined in consultation with City staff.  Following its consideration of the results of the analysis, the Board may require changes to the project.  
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