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    CITY OF CAMBRIDGE

   Office of the City Solicitor

   795 Massachusetts Avenue

            Cambridge, Massachusetts  02139

March 19, 2007

Robert W. Healy

City Manager

City Hall

Cambridge, MA  02139

Re: 
Awaiting Report No. 07-23 Re: Report on the Ramifications of the Decision of the SJC Regarding Northpoint, and 

Awaiting Report No. 07-32 Re: Report on Monitor of Facts of the SJC’s Decision and Changes in DEP Regulations with Regard to Northpoint  
 

Dear Mr. Healy:

I am submitting the following in response to the two above referenced Awaiting Reports.

In Moot v. Department of Environmental Protection, 448 Mass. 340 (2007), the Supreme Judicial Court invalidated a regulation that had exempted the North Point project in East Cambridge from the licensing requirements of G.L. c. 91.   The Court found that the Department of Environmental Protection’s (DEP) exemption for landlocked tidelands exceeded the DEP’s statutory authority.  


In response to the ruling, both DEP and North Point Cambridge Land Company, LLC (North Point) have filed Petitions for Reconsideration.  In addition, the legislature is considering two bills that address Court’s decision.


Petitions for Reconsideration   

DEP and North Point have both requested partial reconsideration of the SJC decision, aimed mainly at factual statements made by the Court that were not fully briefed by the parties and were not necessary for the Court’s holding.  Neither petition seeks to overturn the Court’s ultimate conclusion that DEP’s landlocked tidelands exemption regulation was beyond DEP’s authority to enact: 

· DEP has requested that the Court strike statements made about DEP’s c. 91 authority in the Back Bay and South Boston, arguing that the issues are complex and require further development.  

· Both DEP and North Point have requested that the Court strike contradictory statements made about the type of tidelands that would be affected by the North Point project, since the issue was not briefed and the types of tidelands affected are in dispute.  

· North Point has asked the Court to strike the statement that the 5.5 acre Central Park has been eliminated from the North Point project, arguing that the statement is false and that North Point has never had an opportunity to refute it.  

· North Point has also requested a 90 day stay of the Court’s ruling to provide the Legislature with time to address the issue.  

Given that DEP has been granting landlocked tidelands exemptions for about 20 years and that both DEP and North Point have informed the Court that proposed legislation is pending to cure the ultra vires issue created by the Court’s decision, the Court may be responsive to this request for a stay.

Legislative Remedies  

Two bills have been filed that address the Court’s decision:  

· HB 3757 (Governor Patrick’s bill) directly addresses (and effectively overturns) the Court’s decision (§ 4):

… Regulations of the department of environmental protection exempting landlocked tidelands from licensing before the effective date of this act are hereby validated and confirmed as if this act had been in effect when such regulations were issued.  No fill, use or structure developed pursuant to such regulations shall be subject to challenge on the ground that the department of environmental protection lacked the authority to issue such regulations.

The bill defines “Landlocked tidelands” as “filled tidelands, which on January 1, 1984 were entirely separated by a public way or interconnected public ways from any flowed tidelands.”
  Excepted from this definition is “the portion of such filled tidelands which are presently located: (a) within 250 feet of the high water mark of flowed tidelands; or (b) within any designated port area under the Massachusetts Coastal Zone Management [(“CZM”)] program.”  The bill defines the public way itself as landlocked tidelands (i.e. as qualifying for the bill’s protections), “except for any portion thereof which is presently within 250 feet of the high water mark of flowed tidelands.”

Under Governor Patrick’s bill, landlocked tidelands are presumed to be exempt from c. 91, unless DEP promulgates regulations to the contrary:

Unless the department adopts regulations to the contrary, no license under this chapter shall be required for fill on landlocked tidelands, or for uses or structures within landlocked tidelands.   

Governor Patrick’s bill is a focused solution to the problem identified by the SJC decision.

· HB 847 would provide a bright line test for non-water dependent projects, holding that they serve a proper public purpose
 in the following circumstances:  

“A nonwater dependent project shall be deemed to serve a proper public purpose if no less than 25% of the ground floor of any proposed buildings located over the water or on filled Commonwealth tidelands, or on filled private tidelands within 100 feet of the project shoreline are set aside exclusively for use as facilities of public accommodation.” 

Thus, if the North Point project sets aside at least 25% of the ground floor of the buildings located over the water or on such tidelands for “public accommodation,” it would comply with c. 91 under HB 847.
  

HB 847 is not limited to landlocked tidelands.  It extends the statutory finding of “proper public purpose” to “buildings located over the water or on filled Commonwealth tidelands, or on filled private tidelands within 100 feet of the project shoreline.”  In addition, it contains other provisions that would transfer from CZM to DEP the authority to issue a finding of consistency with coastal policies for coastal projects, for the review and approval of Municipal Harbor Plans and to designate and de-designate boundaries of Designated Port Areas to the Department of Environmental Protection. 

As such, HB 847 goes beyond simply providing a solution to the problem identified by the SJC decision and could change the c. 91 process significantly.


As noted above, the litigation is still pending, and until such time as the court rules on the two petitions for reconsideration, its outcome will not be clear.  The City is not a party to the litigation.  The City’s role with respect to the development at issue has thus far consisted primarily of the significant planning and public processes before both the Planning Board (“PB”) and the Conservation Commission (“ConCom”), both of whom have approved the necessary permits required for the project.  In connection with the issuance of both the PB special permit and the ConCom’s Order of Conditions, significant mitigation measures and public benefits were secured on behalf of the City, especially in terms of infrastructure improvements that will benefit both the project area and other parts of the City.  Building permits have been issued for two of the buildings in the project (buildings “S” and “T”), which involved a review of the development plans by the Inspectional Services Department as well as other City departments.  In addition, the City is in the process of finalizing agreements with the developer to memorialize the developer’s commitments to the City.  

We will monitor the pending litigation and proposed legislation and any related regulatory changes, and will apprise you of future developments as and when they occur.

Very truly yours,

Donald A. Drisdell

City Solicitor










�	Chapter 91, § 1, already defines “Tidelands” as “present and former submerged lands and tidal flats lying below the mean high water mark” and further defines the following types of tidelands: 





“Commonwealth tidelands”, tidelands held by the commonwealth in trust for the benefit of the public or held by another party by license or grant of the commonwealth subject to an express or implied condition subsequent that it be used for a public purpose. 





“Private tidelands”, tidelands held by a private party subject to an easement of the public for the purposes of navigation and free fishing and fowling and of passing freely over and through the water.


� 	Chapter 91, § 2 authorizes the private use of tidelands in two situations, one of which is for a proper public purpose:  “In carrying out its duties under the provisions of this chapter, the department [DEP] shall act to preserve and protect the rights in tidelands of the inhabitants of the commonwealth by ensuring that the tidelands are utilized only for water-dependent uses or otherwise serve a proper public purpose” (emphasis added).





� 	This assumes that the North Point project is ultimately found to contain Commonwealth tidelands or filled private tidelands within 100 feet of the shoreline.
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