To:
Robert W. Healy


City Manager

From:
Brad Tenney, Chairman


Sheila Tobin, Elected Member 


Daniel Crane, Appointed Member


James Monagle, City Auditor


Michael Gardner, Appointed Member

Re:
City Council Acceptance of G.L. c 32, §20A

Date:
March 2, 2005

The Cambridge Retirement Board is writing to request your support and assistance in presenting to the Cambridge City Council our request that the City Council accept the provisions of G. L. c. 32 §20A.

This provision of the Commonwealth’s comprehensive public employee retirement statues provides, in pertinent part that:

In any city, town or other entity which accepts the provisions of this section, in a city, by vote of the city council with the approval of the [the city manager ];…any civil action brought against a member of a retirement board, the defense or settlement of which action is made by an attorney employed by the retirement board, such member shall be indemnified for damages to the same extent as provided for public employees in chapter two hundred and fifty-eight; provided, however that the claim arose out of acts performed by such member or members while acting within the scope of his official duties; and provided, further, that no member of a retirement board shall be indemnified for expenses incurred in the defense of an action, or damages awarded in such action, in which there is shown to be a breach of fiduciary duty, an act of willful dishonesty or an intentional violation of law by such member.

Section 20A was enacted in 1982. The Retirement Board has never sought acceptance prior to this time. Rather, the Retirement Board had purchased, through its statewide organization (the Massachusetts Association of Contributory Retirement Systems, or MACRS), general liability and fiduciary insurance. Unfortunately, within the last two years, this insurance market has undergone dramatic change, and such pooled coverage is no longer available through MACRS. There has never been a claim against the Cambridge Retirement Board.

The Cambridge Retirement Board has purchased some stopgap coverage in the interim, but any continuation of such coverage has been determined by us to be much too expensive for the limited coverage it provides. We believe a better solution is provided through c. 32 § 20A.

Two members of the Retirement Board, the Ex-Officio member and the City Manager’s appointee are currently most likely already covered through their regular employment with the City, pursuant to G.L. c. 258 as these duties arise out of that employment. This is less clear with one of the elected members, whose duties on the Board are not so connected with his regular duties as a firefighter. No current indemnification is available to the other two members, one an elected member who is a retiree, and the other a private citizen, who is the appointee of the other four members and who has no other employment connection with the City. Those two members currently serve without any protection.

We would urge that it is unreasonable to expect a private citizen (or retiree) to serve in this capacity without protection against claims that do not involve dishonesty, intentional violations of law or other serious breach of fiduciary duty. The Legislature recognized this in enacting Section 20A (and the companion Section 20B providing such coverage for members of the state retirement board, the teachers’ retirement board and other citizens serving the state in related capacities). 

Now that insurance is no longer a viable option at a reasonable expense, acceptance of G.L. c. 32, § 20A is a reasonable way to provide the same coverage as is provided to employees in their service to the City.    

