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IN CITY COUNCIL
January 31, 2011

COUNCILLOR SEIDEL
COUNCILLOR CHEUNG
VICE MAYOR DAVIS
COUNCILLOR KELLEY
MAYOR MAHER
COUNCILLOR REEVES
COUNCILLOR SIMMONS
COUNCILLOR TOOMEY

ORDERED: That the City Council re-file the petition by William H. Fox et al to amend the
zoning in the area of Cottage Park Avenue on February 17, 2011 and refer it to
the Ordinance Commiittee and Planning Board for hearing and report.

In City Council January 31, 2011
Adopted by the affirmative vote of eight members.

Attest:- D. Margaret Drury, City Clerk

A true copy; ﬁ

ATTEST:-
D. Margaret Drury, City Clerk
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To the Honorable, the City Council:
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The undersigned hereby petition the City Council of the City of Cambridge to amend the M‘ap of m
Zoning Ordinance of the City of Cambridge by rezoning an area in North Cambridge from its current
designation of Business A-2 to a new designation of Residence B. The area proposed to be rezoned is
detailed in the attached legal description.

The affected area is principally accessed via Cottage Park Avenue, a small dead end street that is
predominantly residential in nature and limited in its ability to safely handle significant automobile
traffic. The westerly side of Cottage Park Avenue is alrcady zoned Residence B and there are residential
uses currently in the affected area.

The density of the current Business A-2 zoning designation, and its wide range or retail and office uses, is
inappropriate for this small area that does not front onto Massachusetts Avenue. It is one of very few
areas along the avenue where the business district extends more than 100 fect from sidewalks along the

highway. Housing at the density of the existing neighborhood as developed on the other side of Cottage
Park Avenue is more appropriate.

City policy has recognized this fact in the recent past. The large area of industrial property at the end of
Cottage Park Avenue was recently rezoned from its original industrial designation to a new, low density
district (Special District 2) similar in density to the Residence B district, with the express intent of
encouraging this industrial land to evolve over time to housing compatible with the abutting
neighborhood. The present proposal would complete the implementation of that change in city policy and
reserve this small area for future residential development as well. The historic commercial and industrial
zoning designations in this area reflected a different time and pattern of use that grew up around the
railroad. Times have changed and land use patterns have evolved, limiting future development along

Cottage Park Avenue to housing is most appropriate today and the proposed rezoning would accomplish
that.

Amend the Zoning Map of the City of Cambridge by doing the following:

Delete the current zoning designation “Business A-2 and North Massachusetts Avenue Overlay District”
on the Zoning Map of the City of Cambridge and substitute therefore the zoning designation “Residence
B” for that area bounded by the centerline of Cottage Park Avenue on the north, the existing Special
District 2 zoning district line on the west and on the east by a line westerly of, parallel to, and 100 feet

distant from the westerly sideline of Massachusetts Avenue. /
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Name (signature)

Address (and PRINT name)

‘/Wd (cthzg

~Homns F. CouRTuNgY
A7 RROK FokD ST CAmf. ma 444y

(&2

[AST ) Pezal

s SC
Wﬂa\e/ A T=FO

(/ e

22 BRoOviILTFord § &

Yaale ! ores CAMARIO o M. 821 LD

//”"» Kr'g;n‘/@ /7 5"”’(/’// f/;/,;a.éaé- o 8 01
i e 2 trgobtns B GrbOUW
'l SO w@%@ﬁ
ﬁWﬂ?ﬂ Mw. éy%om Af//ﬂ

MA,ZM

37 PBRouk 2y S/~
Comb mu_0di¢y

7M/L /ZK/D

2l Edmunds ST
Camb MA opz21YO




O
s
¥

4

617 345 1300

NIXON PEABODY.,

ATTORNLYS AT

100 Summer Stroet

Boston, Massachasetts 02110-2131

(G17) 345-1000
Fax: (617) 345-1300

Ruth H. Silman

Direct Dial: (617) 345-6062
Direct Fax: (860) 4471897
E-Mail: rsilman@nixonpeabody.com

April 6, 2011

VIA FAX (617-349-4269) AND HAND DELIVERY

Councillor Sam Seidel, Chair :
Cambridge City Council - Ordinance Committee
City Hall

795 Massachuselts Avenuc

Cambridge, MA 02139

RE; Fox Rezoning Petition - Opposition of Cottage Park Realty, [nc., Owner of

22 Cottage Park Avenue

Dear Councillor Seidel and Members of the Ordinance Committee;

This firm represents Couage Park Really, Inc., the owner of 22 Cottage Park Avenue,
Assessors Map 189, Lot 84 (the “Cottage Park Realty Property™
(hercinafter “Cottage Park Realty™) opposes the Pelition that wa
Council on February 17, 2011 (originally submitted on Septemb
et al. to amend the City of Cambridge Zoning Map by rezoning

The Cottage Park Realty Property compriscs approximately 13,959 square fect. The
northern portion of the Cottage Park Realty Property is located in the Business A
District and the southem sliver is located in the Special District 2 Zoning District. The
Park Realty Property is located on Cottage Park Avenue, a dead
that connects to Massachusetts Avenue, The Cottage Park Real
three-story brick building compriscd of four connected structy
1909 and 1930. The building contains over 35,000 square feet

With respect to adjacent zoning districts, as shown on
arca to the south of the Cottage Park Realty Property is within

District. Just across Cottage Park Avenue to the west, the |
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Petitioners may desire to restrict traffic along Cottage Park Avenuc, their wishes are not
suflicient evidence to warrant rezoning the Coutage Park Realty Property. Further, traffic issues
generated by the Fawcett property (located to the south of the Cottage Park Realty Property)
should be addressed through enforccment of existing (and perhaps new) traffic restrictions, not
through a proposed zoning change that would penalize an innocent property owner for the
conduct of others relating 1o other property.

Sceond, the Fox-Pelition states: “The westerly side of Cottage Park Avenue is already
zoned Residence B and there are residential uses currently in the affected area. " While this is
true, the fact that one side of a street is zoned residential and the other sidc is <oned business is
not sufficient grounds to warrant rczoning. As noled above, the entire easterly side of Cottage
Park Avenue is zoncd Business A-2 until it meets the SD-2 district,

Third, the Fox Petition continucs: “The density of the current Business A-2 zoning
designation, and its wide range of retail und office uses, is inappropriate for this small area that
dees not front onto Massachusetts Avenue. It is one of very few areqas along the avenue where
the business district extendy more than 100 feet fiom sidewalks along the highway. ” This
slatement is not accurate. There arc other areas along Massachuselts Avenue where the Business
A-2 zoning district extends more than 100 feet. For example, there is an area (o the cast of the
proposced area to be rezoned, near Locke Street, where the Business A-2 zoning designation
extends to the north. by scveral hundred feet. This arey is approximately five blocks from the
proposed area 1o be rezoned. Moreover, at the time the Cottage Purk Realty Property was voned
Business A-2, the City of Cambridge intentionally included the Coltage Park Realty Property and
extended the Business A-2 zone to the south of Massachusetts Avenue more than 100 fect,

Fourth, the Fox Petition states: “Housing at the density of the existing neighborhood as
developed on the other side of Cottage Park Avenue is more appropriate.” As noted above, the
entirc casterly side of Cottage Park Avenue is zoned Business A-2 until it meets the SPD-2 Zoning
district. The Fox Petition was signed by a number of Cambridge residents who, presumably, live

mixed uses, The Cotrtage Park Realty Property and the other affected properties arc nof the only
properties zoned Business A-2 in the area. The current Zoning Map designates arcas and
districts and should not( be changed merely to make somcthing more palatable to neighbors in
another district,

Fifth, according to the Fox Petition, “7he large area of industrial property at the end of
Cottage Park Avenue was recently rezoned from its original indusirial designation to a new, low
density district (Special District 2) similar in density to the Residence B district, with the express
intent of encouraging this industrial land o evolve over time to housing compatible with the
abutting neighborhood. The present proposal would complete the implementaiion of that change
in city policy and reserve thiy small area for future residential de velopment as well. The historie
commercial und industrial zoning designations in this greq reflected a different time and patlern
13416189.1
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of.use that grew up around the railroad. Times have changed and land use patterns have
evolved; limiting future development along Cottage Purk Avenue to housing is most appropriate
today and the proposed rezoning would accomplish that.” This raises a number of points. The
City of Cumbridge Community Development Department spends a considerable amount of time
conducting planning initiatives throughout the City o ensure that the zoning and land uses are
appropriate given the ¢volution of neighborhoods. Ifthe City of Cambridge had wanted to
‘rezone the Cottage Park Realty Property, it would have done so at the time the Special District 2
zoning was cnacled. Yet the City did not do so; it left the Business A-2 zoning designation in
place. Further, the characterizations of the uses permitted in the SD-2 district are not accurate as
portrayed by the Fox Petition. The SD-2 district permits nonresidential uses in buildings in
existence as of September 1, 1998, which includes the building at the Cottage Park Realty
Property. ‘The specific types of nonresidential uses permitted in the SD-2 zoning district include
oftice and lahoratory uscs, retail business and consumer service cstablishments, open air or
drive-in retail and service, as well as multi family uses. See Cambridge Zoning Ordinance,
Section 17.23,

- Inaddition to the changes in permitted uses, the Fox Petition would also change the
dimensional and density provisions that apply to the Cottage Park Realty Property and other
affected properties. The Floor Area Ratio would be reduced from 1.0 for commercial and 1.75
for residential uses to 0.5/0.35 depending on lot size; the lot area per unit would be increased
from 600 squarc feet to 2,500/4,000 square feet depending on lot sizc; and the maximum height
limit would deerease from 45 foet to 35 fect. Although the Cottage Park Realty Property
contains an existing building, if the area were 1o be rezoned, the rezoning would severely limit
the future uscs at the Cottage Park Realty Property, :

The Fox Petition Does Not Satisf
Constitutles Reverse Spot Zoninp

A 7oning amendment nceds to reflect substantive planning objcctives, such as
consideration of the community need or general welfare that would be improved as a result of the
zoning chunge. The impact of a proposal on neighboring properties, existing nonconforming
structure und the municipality’s cconomic condition are crucial considerations. National
Amusements v. City ol Boston, 29 Mass. App. CL. 305, 310 (1990). 'The impact of the proposcd
rezoning on the Cottage Park Realty Property, which is already partially subject to the SD-2

zoning district, would adversely affect the ability of Cottage Park Realty to develop and use its
land. : ’

the Criteria {or & Zoning Ma Amendment and

The Massachusotts Zoning Act, M.G.L. c. 40A, Section 4 requires uniformity: “Any
zoning ordinance or by-law which divides cities and towns into districts shall be uniform within
the district lor each class or kind of structures or uses permitted.”

Spot zoning occurs “where zoning change is designed solely for the economic henefit
of the owner of the property receiving special treatment and is not in accordance with a well
considered plan for the public welfare.” Board of Appeals of Hanover v. Housing Appeals
Commn., 363 Mass. 339, 362 (1973). Typically, spot zoning singles out a small area of lund for

13416189.)
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treatment /ess onerous than that imposed upon nearby, indistinguishable properties. Zoning

- amendments that single out a parcel of land for more restrictive treatment than other parccls in

lhe same zoning district are known as “reverse spot zoning.™

Spot zoning (or reverse spot zoning) is illegal on both Constitutional and statutory
grounds and has been held to violatc the “uniformity” requirement contained in Chapter 40A,
Section 4, cited above. The test for spot zoning has been stated as follows:

prescribed for certain districts; but mere cconomic gain to the owner of a
comparatively small area is not sufficient cause to involve an exercise of this
amending power for the bencfit of such owner.” :

Leahy v. Inspector of Buildings of New Bedford, 308 Mass. 128, 132-133 (1941).

Massachusetts courts have overturned zoning amendments creating reverse spot zoning
where, as here, the amendment would causc an economic loss because the spectrum of potential
land uses are restricted in comparison to ncighboring properties. See Schertzer v. City of
Somerville, 345 Mass. 747 (1963) (three smal lots on the edge of a busincss district from
business to residential invalidated); National Amusements, Inc. v. City of Boston, 29 Mass. App.
Ct (1990) (13-ucre parcel rezoning from business to two-lamily residential invalidatcd).

In this casce, the motives of a small group of adjacent neighbors to restrict the uses at the
Cottage Park Realty Property so that the future land uses will be more favorable to them should
not outweigh the rights of Cottage Park Realty to rely on the existing zoning designation that was
upheld and maintained even afler the City planning effort that changed the zoning designation of
the southem portion of the property to SD-2. It is quile apparent that the target of the Fox
Petition is the Cottage Park Realty Property. As such, if enacted, this zoning map amendment
would clearly constitule reverse Spot zoning argument.

For over a year, the City of Cambridge Community Devclopment Department has
undertaken the North Massachusctts Avenuc Improvement Study. After five public meetings,
CDD staff appear ready to present certain findings to the Planning Board, which has been
scheduled tentatively for April 26,2011, As noted above, in latc 201 0, the Planning Board

recommended a thorough planning study prior to the consideration of rezoning the arca impacted
by the Fox Petition.

IT'the Petitioners truly beljeve that the eastern side of Coutage Park Avenuc must be
zoned Residence B, then they should continue to participate in the North Massachusetts Avenue
Improvement Study process, which will be reviewed and discussed by all affected parties, and
may result in a change to the voning map. By filing a Petition, they have attempted 1o sidestep
the essential step of careful and full review of all issues and impacts, including the economic

134161801
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impact to the property owners whose. zoning designations may change, and force the City
Council to vote based on the wishes of certain constituents. [f this were (o occur, Cottage Park
Realty would have no choice but to appeal such a determination on a number of grounds
including reverse spot zoning.

As you may know, the Planning Board held a public hearing on the re-filed Fox Petition
on March 29, 2011. After a considerable amount of discussion, the Planning Board 100k no
action but noted that the CND staff were preparing a presentation to the North Massachusetts
Avenuc Improvement Study later this month.

- Tor the reasons sct forth in this lctter, the Ordinance Committee should send a negative
recommendation to the City Council regarding the re-filed Fox Petition. Thank you for your
lime and attention. '

Sincerely,

Ruth I1. Silman

cc:  D. Margaret Drury, City Clerk (via fax 617-349-4269)
Liza Paden, City of Cambridge Community Development Department (vig e-mail)
George Emerson (via e-mail)
Matihew R. Lynch, Esq. (via e-mail)
Charles F. Clacys, Esq. (via ¢-mail)
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